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I. 
Proposal for a 
·COUNCIL DECISION 
concerning the conclusion of the agreement in the form of an exchange 
of letters adding to the Free  Trade Agr~ement  between the_ European 
Economic Community and  the· Swiss  Confederation  an  additional 
protocol  on  mutual  administrative  assistance  in·  customs ·matters 
.  . . 
(presented by the Commission) EXPLANATORY MEMORANDUM 
.  .  . 
In 1989 the Council authorized the  Commissio,n to  negotiate an  agreement on mutual 
administrative assistance in customs matters with the EFTA countries. ·Negotiations took 
. place  between  the  Community  and  all  the  EFT  A  countries;  inch.i()ing  Switzerland, 
culminating in Protocol 11  to the Agreement on the European Economic. Area,  I  to which 
· Switzerland did not in the end accede. 
Therefore, in order establish the same type of administrative assistance with Switzerland 
as exists with other EFT  A countries and with the Central and Eastern European countries, 
the  Council  authorized  the  Commission on  26 February  1996 · to  negotiate  a  similar 
protocol to the free trade agreement with Switzerlana·.2 
·_  In accordance with these directives, the Commi-ssion, in liaison with the relevant Co~ncil 
working party, negotiated an agreement in the for-m ofanexchange of letters concemin.g 
an additional protocol to. the Free tnide agreement: 
The exchange of  letters was initialled on 22 January. 
- The Community must now sign the exchange of  letters and conclude the agreement. 
OJ  L I, 3.1.1994. 
2  OJ L 300, 31.12:1972. 
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/) tlL · COUNCIL DECISION 
of ......................... 1997 
concerning the conclusion of the agreement in the_ form of an exchange 
of  l~tters adding to the Free Trade Agreement between  the European 
Economic Community  and  the  Swiss  Confed~riation an  additional 
protocol  on  mutual  administrative  assistance  in  customs  matters-
(97/  ...... /EC) 
THE COUNCIL OF THE EUROPEAN UNION, 
having regard to the Treaty establishing the European Community, and in particular 
Articles 113 and 228 (2) thereof,  · 
having regard to the Commission's proposal
1
, 
whereas,  for  mutual  administrative  assistance  in  customs  matters  to  take "place 
between the two parties, it appears necessary to add an additional protocol to the Free 
Trade  Agreement concluded  between the  European Economic  Community and the 
•  2  '  .  . 
Swiss ConfederatiOn , 
whereas negotiations to that effect have taken place with the Swiss Confederation and 
have  led  to .  an agreement in the  form  of an  exchange  of letters  which it  is  in the 
Community's interest to approve; · 
HAS DECIDED AS FOLLOWS  ': 
Article I 
The  agreement  in  the  form  of an  exchange  of  letters  between  the  European 
Community  and  the  Swiss  Confederation,  adding  to  the  Free  Trade  Agreement 
concluded between the European Economic Community and the Swiss Confederation 
an  additional  protocol  on mutual  administrative  assistance  m  customs  matters, 'is 
.  her~  by approved in the name of  the Community. 
If  the agreement did not enter into force on 1 July 1997, it will temporabily be applied 
as from this date. 
The text of  the  agreement  in the form of an  exchange  of letters  is  annexed to  the 
present decision. 
Article 2 
The President of the Council is hereby authorized to designate the persons authorized 
to  sign the agreement in the form of an  exchange of letters, referred to  in Article  1, 
with a view to committing the Community thereto. 
Article 3 
This decision shall be published in the Official Journal of  the European Communities. 
Done at ................ , on  ...................... 1997 
I  JO c 
2 10 L 300 du 31.12.72, p. 189 For the Council 
The President 
2 
I)  L AGREEMENT IN THE FORM OF AN EXCHANGE OF LETTERS 
BETWEEN THE EUROPEAN COMMUNITY 
' 
AND THE SWISS CONFEDERATION 
ADDING TO THE FREE TRADE AGREEMENT 
AN ADDITIONAL PROTOCOL 
..  . 
ON MUTUAL ADMINISTRATIVE ASSISTANCE 
IN CUSTOMS MATTERS AGREEMENT. 
in the form ~fan  exchange ofletters amending the Agreement of22  J~ly l972 
.  .. 
between Switzerland and the European Economic Community 
.  .  . 
·A. Letter from the European Community 
Brussels; 
Sir, 
I  have  the  honour  to  refer  to  the  negotiations  between  representatives  of the 
.·Community and the Swiss Confederation With a  view to concluding an agreement on 
mutual assistance in customs matters adding an additional protocol to the agreement. 
of22July 1972. 
This additional protocol, the text of  which is ann§xed hereto, will form an integral part -
.  .  .  .  . 
of the agreement of 22 July .1972  and  will enter ·into ·Jorce  on the  first  d~y of the 
second month following the  date of-notification that· the necessary procedures  h~we 
bee.n accomplished.  Pending the accomplishment of those procedures, it shall apply 
.provisionally from 1 July 1997. 
I should be grateful if  you would confirm the agreement of  the Swiss. Confederation to  · 
the aforegoing. 
Yours faithfully, 
:" 
For the Council of  the European Union 
.  B.  Lett~r  fro~  the Swis.s Co'nfederation. 
Berne, 
Sir,  . 
I  have  the  honour to  acknowledge  rec·eipt  of your  letter of ~oday's date  with  the 
. following content.. 
"I  have  the  ho'hour ·to  refer  to  the  negotia:ti{)ns  between .·representatives  of the 
Community and the Swiss  Conf~deration with a :riew to concluding an agreement on 
2 mutual assistance in customs matters adding an additional protocol to the Agreement 
of  22 July 1972. 
This additiona~ protocol, the text of  which is annexed hereto, will form an integral part 
of the  agreement of 22  July  1972  and will  enter into  force  on the  first  day-of the 
second month following the date of notification that the necessary procedures have 
been accomplished. Pending the accomplishment of those procedures,  it shall apply 
provisionally from 1 July 1997. 
I should be grateful ifyou would confirm the agreement ofthe Swiss Confederation to 
the aforegoing." 
I 'can confirm. the agreement of  the Swiss Confederation to the aforegoing .. 
. Yours faithfully, 
For the Swiss Confederation 
3 ADDITIONAL PROTOCOL ON. MUTUAL ADMINISTRATIVE 
ASSISTANCE IN CUSTOMS MATTERS . 
For the purposes of  this Protocol : 
ARTICLE 1 
Definitions 
a)  ."Goods"  shall  mean  all  goods  falling  within  Cliapters  1  to  97  of the 
Harmonized System, irrespective of  the scope of  the agreement of  22 July·· 
..  --:- '  .  .  .  ' 
.·1972;. 
b)  "customs legislation" shall mean any legal orregulatory provision adopted 
by  th~ E~ropean Comm~ity  .  or by  Switzerland  govefl1ing,. the  import, 
export,  and  transi~ of goods  and  their  placing  under  any  customs 
procedure, including measures of  prohibili<>n, restriction and control; 
· e)  "applicant  a:uthority",  shali  mean  a· comp-etent  administrative. authority 
. whi<;h  has  been·  appointed by  a Contracting Paf!y  for  this  purpo.se  and 
which makes a request for assistance in customs matters;-
d)  "-requested  authority'\  shall mean  a  competentadministrative authority 
which  ~!as been appointed by a Contracting Party  for .~his ·pilipose and 
which receives a, request for assistance in customs matters; 
'  e).  "breaches of customs legislation"  shall mean any violation or attempted 
violation of  that legislation. 
4 ARTICLE 2 
~ 
1.  The  Contracting  Parties  shall  assist  each  other,  in  the  areas  within  their 
jurisdiction, in themannerand unqer the conditions laid down in this Protocol, in 
ensuring  that  the  customs  legislation  is  correctly  applied,- in particular by  the 
prevention, detection and-investigation of  operations in breach of  that legislation. 
2.  Assistance in customs matters, as provided for in this Protocol, shall apply to any 
administ_rative  authority  of the  Contracting  Parties  which  is  competent for  the  -
application of this Protocol.  It shall not prejudice  the rules  governing mutual 
assistance  in  criminal  matters.  Nor shall  it cover information obtained under 
' 
powers  exercised  at  the  requ~st  Qf  the  judicial  authorities,  except  where 
communication  of such  information  has  the  prior  authorization  of the  said 
·authorities.· · 
. ARTICLE 3. 
Assist~nce on request 
1.  ·At the request of the applicant authority, the  requested authority shall furnish it  . 
~ith all  relevant  information  which may enable  it to  ensure  compliance. with 
customs legislation, includinginfm:mation regarding operations n6ted or planned 
which are or might be in breach of  such legislation. 
2.  At  ~he request of the applicant authority,  the  request~d authority_ ~hall in~orm it 
whether goods exported from the territory of one of the Contracting Parties have 
been properly  imported into  the  territory  of the  other Party,  specifying,  where 
·- '  ...., 
appropriate, the customs procedure -applied to the goods.  - -
- ( 
3.  ·At the request of the applicant authority, the requested authority shall, within the 
fran1ework of  its laws, take the necessary steps to ensure special surveillance of: 
(a)  natural  or  legal  PE:rsons  of whom  there  are  reasonable  grounds  for 
believing that they,  are or have been in breach of  customs legislation; 
(b)  places where goods are stored in a way that gives grounds for suspecting -
that  they_ are  intended  to.  supply  operations  in  breach· of customs 
-legislation; 
- (c)  movements  of goods  notified  as  possibly  giving  nse  to  breaches  of 
customs legislation; 
5 (d)  means of transport f(,)t which there 'are reasonable grounds  f<;>r  believing 
that they  have  been,  are  ?r may  be' used  in  operations  in  breach  of 
·customs legislation~ 
ARTICLE4 
_  Spontaneous assistance 
The·  Contracting  Parties  shall· provide  each  other,  at  their  own  Initiative ·and. in 
· ·  accordarrce with their laws, rules  a~d other legal instruments, with assistance· if  they 
•  c~nsider that· to  be  necessary  for · the  correct  ~pplicatimi of customs  legishttion, 
Particularly ~hen  they 9btain information pertaining to :_  -_ 
operations which are 'or appear. t9 be in breach of  such legislation arid 
. which may be o! i~terest to the o~her  Contracting Party; 
new means or methods employed in carrying out s~ch operations; 
·-goods ·known ~o be subject to breaches of  customs legislation; 
'  .  .  ~  '  .  .  ' 
natural or legal persons of  whom there ate reasonable grounds for 
believing that they  are or h~we been in breach of  customs legislation; 
mea~s'of  transport for ~hich.there are re~sonable grounds for believing 
that they have been~ are or may be used in operations in breach of 
....  ,'  .  . 
· customs legislation. 
r  1 ARTICLE 5 
Delivery/Notification 
At the request of the applicant authority, the requested authority shall, in accordance 
_  with its legislation, take all necessary measures in order : 
- to deliver all documents, 
- -
- - to notify all decisions, as well as any other relevant act which forms part 
of  the procedure in question . 
falling  ~ithin the scope ofthis Protocol to an addressee, residing or established iri its 
territory.  In such a  case,  Article  6  (3)  shall  apply  to  the request  for  delivery  or 
r,totification. 
ARTICLE 6 
. Form and substance of  requests for assistance 
1.  Requests  pursuant  to  this  Protocol  shall  be  made  in writing .. They  shall  be 
accompanied by the documents necessary to enable compliance with the request. 
When required because  of tbe  urgency  of the  situation,  oral  requests  may be 
accepted, but must be confirmed in writing immediately. 
2.  Requests pursuant to paragraph 1 shall include the following information : 
.  . 
(a) · ·  the applicant authority making the request; 
(b)  the measure requested; 
(c)  the object of  and the reason for the request; 
(d)  the laws, rules and other legar elements in:'olved; 
(e)  indications as exact and comprehensive as possible on the natural or 
legal persons who are the target of  the investigations; 
(f)  a summary ofthe relevant facts and of  the enquiries already carried 
out, except  in cases provided for ir,t Article 5. 
3. .  Requests shall be submitted in an official language of the requested authority or 
in a language acceptable to that authority. 
4.  If a request does not meet the formal requirements, its correction or completion  .  . 
may be requested;  precautionary measures may, however, be ordered. 
7 . - ARTICLE 7  · 
Execution of  requests 
1. ·  In order to comply  wi~h a request for assistance, the  request~~ authority shall 
... proceed; within the limits ofits competence and available resources, ·as though it  .· 
were acting on its own accotint or at· the request of  other authorities of  that same 
·contracting Party,- by supplying information· alread!  pos~essed, by  carrying out 
appropriate· enquiries or by. arranging for them to be· carried out. ·This provision 
. shall aJso  apply to  the administrative depa:ttment to which the_ request.has been 
addressed by the requested authority when the latter cannot act on its OWn. 
"-·  ··  2.  Requests for  assistanc~ sh~ll be _executed in accordance witli the· laws-,  rules and 
·.other legal instruments ofthe requested Contnicting Party. 
3.  Duly authorized officials of  a.· Contracting Party may, with: the'  agr~ement of the  .. 
~ther Contracting J>arty  involved-and subject to_ the cbnditions laid down by the 
latter, obtain from the offices of the. ~equested authority  or. other' authority for' 
which the reques_ted  authority. is  responsible,  inforni.atiori  relating to .  operations 
which  are  or inay  be  i~ breach  of customs 'legislation  which .the  appli~ant 
authority needs; in the context of  an enquiry, for the purposes of  this ProtocoL 
4.  ·  · Officials of a Col1t~acting Party may, with th_~ agreement of the other Contracting 
Party involved and subject to the conditions laid <}own by the hitter, be present at 
enquiries carried out in the lattds territory. 
ARTICLE 8 
Forminwhichinformation is to be communicated 
1.  The requested authority .shall cominunicate results· of enquiries to the applicant  .  ' 
authority in the form of  documents, certified copies of documents, reports and the . 
like. 
2.  .·The  documents provided for  in paragraph  1 may  be replaced by computerized  ._ 
information produced in any form for the sa~e  -purpose. 
8 
'. ARTICLE 9 
Exceptions to the obligation to provide assistance 
1.  The  Contracting ·Parties may refuse  to  give  assistance  as  provided for  in this 
Protocol, where to do so would:  _ 
(a)  be likely to prejudice. the sovereignty ~f  Switzerland or that of a  Member 
State of the Cori:ununity  which  has  been asked  to  provide assistance 
under this Protocol; or, 
(b)  · be likely to prejudice public policy, security or other essential interests, 
in particular in the cases referred to under Article 10 0); or 
(c)  involve currency or tax regulations other than customs legislation; or 
(d)  vi~late an industrial, commercial or professional s~cret. 
2.  ·Where-the applicant authority requests assistance which it would itself be unable 
to provide if so· asked,  it shall draw attention to that fact in its req!lest.  It shall 
then be for the requested authority to decide how to respond to such a request. 
3.  If  assistance is refused, the decision and the reasons therefor must be notified to 
the applicant authority without delay.  , 
" 
. I' 
9 ARTICLE 10· 
Confid(mtiality 
1.  Any  information commurticated in  whatsoever  form  pursuant to  this' Protocol · 
.  - .  "  '  '  .  - .... 
shall be of  a confidential oi restricted nature, depending on  the rules applicable in. · 
. each ~f  the Contracting Parties. · It shall b~ covered by the· obligatioh of  official 
secrecy and shall enjoy the protection extended to·similar·infotmation under the 
relevant ·laws. of the Contracting P~  which received ·it. and· the  corresponding-
provisions applying to  _the Commun,ity institutions; 
2.  Persomil  data,  that is all  information· relating  to  an.  identifiedr-~r. identltiable-
.individu8;l.  may  be  exchanged  only  where  the  receiving , Contracting  Party' . · 
undert~es to protect such data in at-least an~equivalentway  to the. one appliCable 
to that particular case in the supplying Contracting Party: 
ARTICLE il 
·Use ofinforination · 
·,,,  _. 
1.  Information  obtained  shall -be. used  soleiy-for  the purposes of  this Protocol. · 
-
Where one of the Contracting Parties requests the use  Of such information for 
.  other purposes, it shall ask for the prior written consent of the authority which 
•.  '  '  .  (  I  . 
. furnished tile information.  Such  use sha11 then be subject to -any  restrict1on~ laid 
dowri by  tha(auth~rity._ ·  : 
2.  Paragraph . 1  shall. not  impede  the  use · of infonnatjon  in  any  judicial  or  . 
'  .  .  ..  . 
administrative_  proceedings  instituted  for·  failure  to  comply · with  customs 
legislation,  The  competent authority .  which  supplied .  th~t information  shall  be·: 
notified of  such use without delay.· 
3.  The Contracting Parties may, in their recoros of  evidence~  re~~rts and  testim~nies 
. and' in  proceedings .  and  charg~s brought  before  the  courts; 'use  as  evidence 
information obtained and documents consulted in  accord~rice with the provision~ 
·of  this Protocol. 
10 ARTICLE 12 
· Experts and witnesses 
An  official  of a  requested  authority  may  be  authorized  to  appear,  within  the 
·limitations  of the  autlwrization  granted,  as  an  expert  or  witness  in judicial  or 
administrative  proceedings  regarding  the· matters  covered  by  this  Protocol in the-_ 
jurisdiction of the other Contracting Party, and produce such objects, documents or_ 
authenticated copies thereof, as may be needed for the proceedings. The request for an 
~ppearance must indicate specifically on what matters and by virtue of what title or 
_qualification the official will be questioned. 
ARTICLE 13 
Assistance expenses 
The Contracting Parties shall waive all claims on each other for the reimbursement of 
expenses incurred pursuant to  this  Protocol,  except,_ as  appropriate,  for  expenses to 
experts and witnesses and to interpreters and translators who_ are not public service 
employees. 
ARTICLE 14 
Application 
1.  The application ~f  this Protocol shall be entrusted to the custoins  a~thorities of 
Switzerland on the one hand and the competent services ofthe Commission of  the 
.  \..: 
European Communities and,  where  appropriate,  the  customs  authorities  of the 
Member States ofthe European Community on. the other. They shall decide on all  .  .  .  . 
practical  measures  and  arrangements  necessary  for  its  application,  taking  into 
consideration the rules in force in the field of  data protection. 
2.  The Contracting Parties shall consult each other and subsequently keep each other 
infom1ed of  the detailed rules of  implementation which are adopted in accordance 
with the provisions of  this ProtocoL  In pqrticular, they shall exchange the list of 
competent authorities atithoriz~d to intervene under this Protocol. 
,JJ Joint declaration 
The parties agree that aworking group should be created by theJoint Committee to 
· · assist it in the. management of  the protocol on mutual administrative assistance. 
12 1. 
FINANCIAL STATEMENT 
concerning the. signing and conclusion of an agreement 
in the form of an exchange of  letters between the European Community and the-
Swiss Confederation on an additional protocol to the free trade  .agreement 
concerning mutual administrative assistance in customs matters· 
Title of operation: 
Signing and conclusion of an  agreement in the  form of an exchange of letters 
between the European Collllfiunity and the Swiss Confederation on an additional 
protocol to the free trade agreement concerning mutual administrative assistance 
in customs matters 
2.  Budget headings involved: 
No specific budget heading 
3.  Legal basis: 
Articles 113 and 228 of  the EC Treaty 
4.  Description of operation: 
4.1  General objective 
To  provide  a  legal  basis  for  the  ex~hange of information  and  requests  for 
assistance  between the  Community  and Switzerland with. a  view to combating 
customs fraud . 
.  4.2  .  Duration and arrangements for renewal 
Unlimited (sarrie as the free trade agreement to. which it will be annexed). 
· 5.  Classification of expenditure or revenue: 
No expenditure or revenue foreseen 
6.  Type of expenditure: 
None 
7.  Financial impaCt: 
The agreement will make it easier to obtain assistance from Switzerland in finding 
the information and evidence needed by Member State customs authorities for, 
inter alia, the post-clearance recovery of customs duties evaded by frauds within 
the Community.  No direct _expenditure or revenue is involved. 
8.  Fraud prevention measures: 
·Not applicable: no expenditure involved~ 
9.  Cost-benefit analysis: · 
9.1.  Specific and quantified objectives: target population 
The  usefulness  of  the  provisions  will  · depend  on  what  future  customs 
investigations  throw up  by  way  of cases  where ·the information is  available  in. 
Switzerland (where Switzerland is, for instance, the place of establishment of the 
· person organizing the transactions in question, the place of payment, the place of 
transit to  and from  the  Community or the actual place where goods are stored). ' 
Better  international  cooperation  makes  fraud  and  breach~s ·of the  rules  more 
difficult ·to  perpetrate ·and  easier  to  detect  and  prosecute,  and  improves  the · 
implementation of customs legislation and thus ·an the  finan~ial and .economic 
measures stemming from itthat are designed to protect the·Community's budget, 
. economy and market.  ·  · 
9,2..  Grounds for the operation 
This  is  part of  a  strategy embarked upon'by the Community  in  1989  with all 
neighbouring countries and.its main trading partners.  ..  . 
9.3.  Monitoring and evaluation ofthe op·eration 
It is  up  to  the  Member States  to  make  proper use of the provisions,  with  the 
possibility of Community coordination \.mder the relevant Community provisions  . 
on  mutual'  administrative ·assistance  (Regulation No 1468/81)_- Any bilateral 
problems can be dealt with by an ad hoc working party. 
10.  Administrative expenditure (Section Ill. Part A. of the Budget): 
10.1  .Imp,g.ct of  the number of  posts: 
- The  cost  of  ·the  human resources  required  by ·this measure  will  be  met from 
exi~ting resources. 
10.2  Increase in other administrative expenditure as a result of  the operation. 
The operating costs of  this measure will be met from existing resources. 
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